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All remaining rejections follow. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 33-35, 51-53, 64-67, 69, 70, 72, 73, and 78-81 are rejected under 35 

U.S.C. 102(b) as anticipated by or, in the alternative, under 35 U.S.C. 103(a) as obvious 

over Carniglia et al. (US 5,391,550). 

Patentees disclose a composition "ATP-E" in Table III containing applicants amounts of 
choline chloride and L-arginine and containing magnesium phosphate which is 
substituted in one experiment by magnesium chloride (column13, lines 16-20) and using , 
isotonic saline as the vehicle (column 8, line 50). All materials disclosed by applicants 
specification for obtaining applicants effects are therefore disclosed by the reference 
and therefore identical effects (such as increased blood flow or hair growth) would 
therefore reasonably appear to be inherent. With re to poor blood flow, the reference 
does not disclose that the subject animals have poor blood flow ipsis verbis but as 
wound healing is accelerated by increased blood flow it can be said that the blood flow 
is poor compared to the level of blood floe desired for wound healing. 
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When the reference discloses all the limitations of a claim except a property or 
function, and the Examiner cannot determine whether or not the reference inherently 
possesses properties which anticipate or render obvious the claimed invention, basis 
exists for shifting the burden of proof to applicant. Note In re Fitzgerald etal. 619 F. 2d 
67, 70, 205 USPQ 594, 596, (CCPA 1980). See MPEP § 2112-2112.02. 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
z.nd to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thohngton, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 33-35 38-44 47-53 56-59 61-67 69 70 and 72-81 provisionally rejected on 
the ground of nonstatutory obviousness-type double patenting as being unpatentable 
over claims 1-15 of copending Application No. 10/201 ,635. Although the conflicting 
claims are not identical, they are not patentably distinct from each other because the 
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salts disclosed by the copending application are disclosed by the instant application to 
inherently produce a hostile biophysical environment. 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

For the record, the references cited with Gibson were not secondary references 
but were for clarification. 



The above rejection was made relying on a reference cited on an IDS submitted 
with a 1.1 7(p) fee and is accordingly made FINAL. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

JCM 
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